B  UNIVERSITY  OF  TORONTO 

FACULTY  of  LAW 


Property  Law 
Cases  and  Materials 

Volume  II 


Lisa  M.  Austin 

Faculty  of  Law,  University  of  Toronto 


STORAGE  laterials  are  reproduced  solely  for  the  use  of  students  in  the  Faculty  of  Law,  University  of 

Toronto 

2010-2011 
KE 
618 
.  A86 
2010 
v.  2 
c .  1 


CO 


Property  Law 
Cases  and  Materials 
Volume  II 


Lisa  M.  Austin 

Faculty  of  Law,  University  of  Toronto 


These  materials  are  reproduced  solely  for  the  use  of  students  in  the  Faculty  of  Law,  University  of 

Toronto 

2010-2011 


Digitized  by  the  Internet  Archive 
in  2018  with  funding  from 
University  of  Toronto 


https://archive.org/details/propertylawcases02aust_2 


Property  Law  Volume  II 
Table  of  Contents 


Contents 

ESTATES:  TEMPORAL  DIVISIONS 

(i) The  Estate  in  Fee  Simple .  / 

(ii)  Life  Estates  and  Estates  in  Fee  Tail .  1 

(Hi)  Future  Interests . 4 

CONDITIONAL  ESTATES 

(i)  Defeasible  fees .  6 

Eastern  Trust  Co.  v.  McTague.  (1963)  39  D.L.R.  (2d)  743 . 6 

(ii)  Defeasible  Fees  and  Uncertainty .  15 

Sifton  v.  Sifton,  [1938J  3  All  E.R.  435  (P  C.  -  Ont.  ) .  I  5 

Clayton  v.  Ramsden,  [1943]  A.C.  320  (H  I.) . 20 

(iii)  Defeasible  Fees  and  Public  Policy .  23 

Re  Drummond  Wren.  [  1945]  4  D.L.R.  674 . 23 

Noble  v.  Wolf  [1949]  4  D.L.R.  375  (Ont.  C.A.) . 29 

Canada  Trust  Co.  v.  Ontario  Human  Rights  Commission ,  74  O.R.  (2d)  481  . 35 

(iv)  Defeasible  Fees  and  Restraints  on  Alienation .  62 

Laurin  v  Iron  Ore  Co.  of  Canada,  (1977)  19  Nfld.  &  P.E.i.R.  1 1 1  . 62 

LEASES:  DIVIDING  TITLE  AND  POSSESSION 

(i)  Lease  vs.  License .  73 

Re.  B.A.  Oil  and  Halpert  [I960]  OR.  71 . 73 

Metro-Made  Services  v.  Hulmann . 80 

Street  v.  Mountford  [1985]  61  N.R.  202 . 81 

(ii)  Covenants . 92 

Davey  v.  Christoff  { 1916),  28  DLR  447  (Ont.  CA) . 92 

Johnston  v.  Givens,  [1941]  4  DLR  634  (Ont.  CA) . 99 

(iii)  Property  vs.  Contract:  Remedies  and  Abandonment . 102 

Goldliarv.  Universal  Sections  and  Mouldings  Ltd.  [1963]  I  OR.  189 .  102 

Highway  Properties  Ltd.  v.  Kelly,  Douglas  and  Co.  [1971]  S.C.R.  562  . 1 1 1 

(iv)  Residential  Tenancies . 118 

SERVITUDES:  RIGHTS  IN  RELATION  TO  THE  LAND  OF  OTHERS 

(a)  Introduction  to  Servitudes . 138 

(b)  Restrictive  Covenants . 1 42 

(i)  Negative  Covenants . 142 

Tu Ik  v.  Mo.xhay  (1848),  4 1  E.R.  1143  (Ch.) .  142 

Noble  and  Wolf  v.  Alley  et  ah.  [1951]  S.C.R.  64 .  144 

(ii)  Positive  Covenants . 154 

Durham  Condominium  Corporation  NO  123  v.  Amberwood  Investments  Limited  et  ah,  58  O  R.  (3d)  481  .  154 

(iii)  Conservation  Covenants . 189 

David  Loukidelis,  Using  Conservations  Covenants  to  Preserve  Private  Land  in  British  Columbia .  189 

Notes:  Statutory  Conservation  Covenants . 197 

Property  and  Statutes 

V.  (G.G.)  v.  V.  ().){ 1992),  98  D.L.R.  (4th)  265  (B.C.C.A.) . 201 

Caratun  v.  Caratun  ( 1992),  42  R.F.L.  (3d)  1 13  (Ont.  C.A.) . 205 


Takings 


Pennsylvania  Coal  Company  v.  Mahon  el  al  260  U.S.  393  (1922) .  210 

Note:  Keystone  Bituminous  Coal  Association  v.  DeBenedictus,  107  S.Ct.  1232  (1987) .  215 

Manitoba  Fisheries  Limited  v.  Government  of  Canada  23  N.R.  1 59  (SCC  1978) . 2 1 6 

Mariner  Rea!  Estate  Ltd.  v.  Nova  Scotia  (Attorney  General),  [1999]  N.S.J.  No.  283 . 226 

Lucas  v.  South  Carolina  Coastal  Council,  (1992)  505  U.S.  1003 .  236 

A  &  L  Investments  Ltd.  v.  Ontario,  36  O  R.  (3d)  127  (Ont.  C.A.  1997) .  241 

Guggenheim  v.  City  ofGoleta,  (1999)  582  F.3d  996 . 246 

Aboriginal  Title 

(i)  The  BNA  Colonial  Tradition . 251 

Possible  Models  of  the  Transition  from  Pre-existing  Aboriginal  Land  Interests  to  Crown  Sovereignty . 251 

The  Royal  Proclamation,  October  7,  1763 . 252 

Johnson  v.  M’Intosh  (1823)  21  U.S.  543 . 254 

St  Catherine's  Milling  Co.  v.  Queen  (1888),  14  A.C.  46  (P.C.) . 258 

(ii)  Reconciling  Traditions . 262 

Colder  v.  Attorney-General  of  British  Columbia  (1973),  34  D.L.R.  (3d)  145  .  262 

Guerin  v.  The  Queen,  [1984]  2  S.C.R.  335 . 273 

Highlights  from  the  Report  of  the  Royal  Commission  on  Aboriginal  Peoples  (1996) .  279 

Delgamuukw  v.  British  Columbia,  [1997]  3  SCR  1010 . 281 


